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Re: Notification 0 1  Ex Parte Communication 
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l'liis IS 10 nilvisc you, i l l  accordance with Section 1 .I206 ortlic FCC's rulcs. that on May 
1.3. 2003. Barry Ihke .  President of Bxkyai-d Broadcasting I loldinys. LLC ("Backyard 
Rroaclcastiiig"). A111ic S u a n w n  oi'tliis oftice. and I met with Susan M. Eid, Legal Advisor to 
Cl ia imian Micliacl f ' ~~~~c11 .  ICI c l i x u s s  Backyard l3rondcasting's concern that any rcvisioii of the 
clclinilion of radio markets, paiticularly a rclbmiulation based on Arbitroo data, would 
ccinipetilivcly ilisadvantagc small. reeelill> esublished companies vis-a-vis larger and more 
enlrcnchetl radio OK tiers. II'lhc FCC iionethcless adopts such a changc, Backyard Broadcasting 
stressed Lire inlpottance olglandlatlici- in^ and allowing tree transferability o f  any noli-compliant 
clusiers and ol'siving a11 parricipants in a market the ability to incrcasc station ownership lo the 
le\el o f l l i c  I q c s l  gl-aridfatliered cItIsLcr. ~ l l i e  enclosed handouts were distributed at the nieeting. 

As i.cqiiirci1 hy scctioti 1.120(i(b). two copies ofthis letter are being submitted for each of 
111c ;ibuLc-i.cfei-encctI clockcls. 

Vcry truly yours, 

Elrclosui.cs 
cc by ~c lecnpy :  Susan C .  Eid. Esq 



The Suhstitution 0 1  Arh i t ron  Me t ro  Data To Govern Local  M a r k e t  Def in i t ion Will 
1i:inistring Smal l  and Medium-Size C r o u p  Owners Seeking To Compete Effectively wi th 

Mega-Gronps in Imcal Markets  

MM Docket NIJS. 00-244, 01-235, 01-317 
MB Uocket No. 02-277 

Biickyard Broadcasting i s  ii siiiall. r e c e n ~ l y  cstahljshed independent company, dedicated 
to local radio, with a total ol'22 radio broadcast stations in the Muncie, Indiana (AI-bitron Metro 
K a i h  201 ), Olcan, N C K  York (Arhitron Metro Rank  207), ElmIra-Corning, New York  (Arbitron 
Metro Ranh 21 3 ) ,  Williamsport, I'ciirisylvania (.4rbitron Metro Rank 259), and Jackson, 
M ississipli i  (Arhitroi i  Metro Rank 123), markets. 

0 1 ' 0  compete cn'cctivcly ;igaiiist mcg;i-owiicrs \vho citii spread their risks over scores of 
i i r xkc ts .  sinall g o i i p  owners like Backyard need tlic ability to clustcr stations pursuant to the 
sal i lc  i . ~ ~ I c s  under \vliicli Ihc mc~a-consolidators Iiavc already bui l t  their husinesscs. 

t-; I lcsp i tc  i k  rc la t i vc ly  l i i i i i t cd  I~S~IIIKLS, Backyard directly competes with some of thc  
Iiii~gcst coi isol idalws, including Cleai- Channel in the Jackson, Mississippi, and 
Willianisport, l ' c ~ ~ ~ ~ s y l ~ ~ ~ i i i i ~ ~ ,  markets, Infinity, Entcrcom, and Citadcl i n  the Olcan, 
New Ynrk ,  marke l .  aiid C'iladcl in lhe Muncie. Indiana, inarkcl. 

()pci.a[iiig uiidci- l l i c  cxis!itig I.LIICS illid market dcfinilions, Lhcsc mega-consolidators 
\\'c'rc ahlc to cst;iblisli c f l cc~ iv i :  aiitl cfficiciil clusters of stations in various niarkels, 
spreading fiictl c o s k  anions scatioiis u i t t i i i r  il inarkci a n d  risk among stations in 
scvci.:iI in;irkcts. 

c, 

i i t  ciiliants l i k e  Backyard iniisl he al'lordcd rl leve l  playiiig f iclt l  as they t ry  to 
y o n  und ctirnpdc ~ga i r i s t  such alr-eatly large and doininan1 competitors. This means 
iillowiiig iicw cnlritiits t l ic s i ~ i i i c  opix)rtunilics lo  creatc viablc station groups capable 
o l ~ c ~ ~ i i p e ~ i n g  with l l ic estalilislied tioininanl groups. 

e I'lic. tisc o l A i - h i ~ i ~ o i i  Mclr-o Market data, p:irticularly ill smal ler  niarkcts, imposes a far inorc 
i.estricti\,c staiidard thiiii exist iny rtilcs and L\WIIILI styiuie new eiitralits seekiug to compete 
cflcciiccly against cntrciiclicd iiiega-consolidators and liicir existing clusters. 

i) I 'k C'oinmission ircccnll! I-evicwed and approved Rackyard's acquisilion of contiol 
~11'sevcral slatioiis i n  tlic Muncic. Indiana. iirca. Hackyard's holdings: howevcr, could 
cxcccd tlic ownei-ship ~ ~ i l c s  i j_ Arhilroii Meti-o M a r k r l  data i s  used to tletci-mine the 
s i / c  ot'ihc market ;\rbiti-on assigned just I2 stations to the newly-created Muncie ~~ 

Marion. Ilidiana. Mell-o Markcl. Allhouyh the ownership rules allow coinmoii 
o\ciicrsli ip ofjusr 1 I'M stations and 5 stations overall in a I 2  station rnarket, 
!3ack),;irtl ;ili-cad! I io l t ls  6 st:ilions i i i  the defined market, including 5 FM slations. 

I lc l i i i i i ig sn i i i l l c i .  i iu i -kc ts  iii\~oIvcs ii gi.cat deal of tlisci.elionary linc drawing. In tlie 
iibsencc cij_:i single laigc city, oiie must pick a n d  choose among groups ofsn~aller 
C O I I I I I ~ I I I ~ ~ I ~ ~ S  to lo i~i i i  i i c ~ '  i i ia ikc ls .  Ilsucli choices J I . ~  n ~ a d c  arbitrarily all({ without 

(:' 
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rcfcrcncc to existing and potential competition, the Ibrniation of new markets could 
liii\;c ;in immcdiale and devastating effect on smaller group owners. For this reason, 
t h e  Coiiiniission iiiust not  cxtcnd llic use o l  Arbitron Metro Market definitions to 
sniallcr markets wiltioiit carcrul consideration of the effects on such markets. 

l o  the cxtent the use 01'Arhilron Metro Market definitions would create inore 
restrictive st;indartls i n  sniallei~ markets, such acts would be reregulatory and contrary 
to Llie iiitciit o f  Section 202(h) oT t l i e  Telecommunications Act of 1996 and the 
prcsuinption iii I'i, o r  o f  repeal that courts havc found must be applied in construing 
11s pi.ovisions. 

c 

e More rcstriclive niarkcts created hy tlic use of Arhitron Meti.o Market data could force station 
(11) cstiturc ot. tlic bi-cakup ofcxist ing c l u s ~ c ~ ~ s .  

c' For siiiitllei. group ownci-s to be able to maintain value, they must have the ability to 
hccp exisling cIusIcrs i n l a c t .  

1:orcirig Lhc divestjlurc o f  slations koni i i i i  cxistjiig cluster would have a dcvastating 
a i d  imiiicdiatc eli'cct oti a smaller group owncr hy causing a precipitous loss of  
iiiarkct vii luc hi its propcrlies and an inabilily to obtain loaii capital. 

Mol-covci-. uii lcss <xisting clustcrs may bc Iranslerrcd or assigned, sma l l  group 
owners will losc niucl i  o I I l i c  rriar.ker value oftlieir stations because prospective 
buyers will no t  bc ahle lo rcilliYe tlic benefits ofexisting clusters. Mosl sinaller 
si-owing companics likely \vi11 nectl 10 restructure Lo secure financing. change 
owncrsliip in inili:il public, offerings ;ind. potcntially, inierge with other comparably 
s i m l  coinpanics i l t hy  ai-c to y,i.ow i i i t o  efkciivc coinpctitors. 'Thc mega-owners 

i i iarkei  ddinitions. evcri a sinIpIc corporate restl-ucluririg, 1PO or other change o f  
ciintrol COLIIII rei-cc thc b i m k  up ofclusLcrs. dcstroyins much or the valuc of sinaller 
ccmipanics likc l3;ickyard ;ind precluding them lrom becoming effective cornpetitol-s 
iiga irst tlic nieg;i-i~\vnci-s. 

AI the saiiic t inic:, niorc I-cstrictivi. im:irkel tlefinilions, combined with 
traiisfcr!assigniiicnt prokctions fur existing clusters ( i . c . ,  "grandtathered clusters"), 
woiikl simply lock-in the ciirrenl patterns oi'rnai-ket dominance while blocking the 
dcvclopiiicnt o f  potentially conipclitivc n e ~ v  c1ustei.s. 

c) 

c 

Illlcady IlilLC pa. C I  rhrougli t h a t  stage of de~clopnicnl. Under niole restrictive 

o 

e Arhilroii is 3 puhlic cornp;iny accouiilablc Lo its shareholders and to its largest customers, 
\Ll i icI i  arc the cntrcnched iiiega-cnnsolidators. The economic incentives guiding Arbhron's 
dccis io i is  d o  no1 iicccss:irily aligii \\,ill1 Llic public interest bcnccts t h a t  tlic Commission seeks 
t o  r c d i / c  i n  lhis proccedirrg. Use o f  Arhilroii tnar.kel definitions, which ihc conrpany may 
~ i ~ i ' y  l i ~ t r l i i  l i n i c  io liiiic, ~ ~ u l t l  i i icati tliat the value ormarket clusters of cinci-ging 
cimpcLiLors inu!' beconic ;I f t incl io i i  0 1 '  Ar1)itron.s coinniercial iriierests. 
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i) For mstaince, i n  1987, Arbitroii lowered its estimate o f  the Black population in the 
Houston, 'l'cxas, market a(iei. cerlairn major station owners petitioned for such 
changcs. Radio station KMJQ(FM), which concentrated on Black listeners, lost 
markcl sharc as a result. In response, KMJQ(FM) submitted population reports from 
rhc (:ity o f  Houston Department or Planning and Development, which were endorsed 
by the city o t  Houston and llarris County. Arhitron refused to revise its cstimates, 
liowcver, or even postpone Ihc impleinentaiion of the lower cstimates pending further 
studies. ( S N  KILfJJC), KM./ILI LIwp Arhi/ron, Radio and Records, Jan. 13, 1988, ai 3 ,  
Littachctl hcrctii.) Similarly, Spanish language broadcasters have criticized Arbitron' 
iliilut.c to rake accurate account oflallguage preference, which undermines the 
Hispanic radio industry h y  giving a false measure ofthe lislening habits of Spanish- 
Ia~ngriagc listenei~s. 

0 O$i; M / h r i /  /,s /Iro/i(,n 'I'Inc Coinniission should iiot disrupt the marker by drastically 
alrci-ing radio market cicfinitioins. Although the currenl rules creak certain 
incoiisistciicics and discrcpaiicics that should he addresscd (e .g . ,  the "Pine Bluf f '  
lproI>lciii). rxlical changes are uiitiectssai-y and not iii the public interest - ~ -  particularly 
ivl1ci.c such clixngcs i v i l l  tiglitetn zxistiiig utrictions.  

~ I r / x ~ w / i  I s  3Vor The ~ I ~ . Y W I - .  I!sc ofilrbitt-on Mctro Market Data will lead to arbitrary 
tnarkct t lc l i i i i l ions (ha1 inlay not rcflccl competilive realities. In  particular, At-bitron 
Meli-cr Mai-kcl diita must iiot  bc used i i i  iiiarkets smaller than the 'fop 200 hecause Ihc 
impact !xi11 bc arbitrary and inconsistcn1. Moreover, adopting ntorc restrictive Arbitron 
Mctro Markets will oiily disi-up1 thc ctlorts of emerging small companies that should be 
cncouragctl as cilCclivc competitors to the mega-consolidators. 



MJM Drop Arbitron 



Replacing the Cur ren t  Radio M a r k e t  Definit ion w i t h  an A r b i t r o n i B l A  Standard 
will Frustrate the Efforts of Small and Medium-Sized G r o u p  Owners to 

Compete Effectively wi th  Mega-Groups i n  Local  Marke ts  

l l i e  Conimlssiorl should riot disrupt the radio industry hy drastically altering radio market 
delinilions I m e d  o n  Arhitron and/or RIA  standards. 

o T h e  industry has adapted to the current radio market definition, and those entities that 
enlercd the niarkcl since I996 have based their competitive strategies on the existing 
tlctinitioii. 

3 ‘These ncw entrants and other growing companies inlist have the opportunity to develop 
cificient cluslcrs or stations under the same rules that have been used to bui ld the existing 
mega-compaiiics. Otlicnvise, Llic iiew entimils wi l l  not have any opportunity to compctc 
cfleciively with tlicm. 

1)isruption i n  the it~dustry li-om ii iicw radio market definition w i l l  disproportionately 
harm smaller players for whoni the loss or inability to transfer intact even a single cluster 
could liave a dcvastating cffccl. Mega-owners can spread the risk o f a  major change 
across oiic or i i ioi~e of Lheir markcls; smaller owners seeking to compete with them 
CBI11101. 

o 

Hthc  Coinmission iievcrrhcless changcs the radio tnarkct dcfinilion to an Arhiti-on and/or RIA 
s~andai-tl: Ihc Coinmission mt ts t  adopt provisions tlial limit the I iarti i  that s i i ia l ler  group owliet-s 
wi l l  suKcr: 

o l l i c  Coiiitnission should provide Ibi- lu l l  gr:uidfatticring and full  transferability of 
C l U S t C l ~ 5 .  . A I-cquirctiictit lor diveslilure o f  clusters would scverely and dispt-oporlionatcly 

hi-111 sniallei- group o\viieta; mega-owners can spread the risk. 

Any l i m i h ~ i o n  on ti-anslerahility ofclustci-s would rcsult i n  a n  immediatc loss o f  
\,,aluc that would be felt most acutely by sinal l  group owners. Mega-owncrs 
rcaclied their current posilions through a history of translers and assignments, 
including numerous “tradc, up” salcs and exchanges, initial piiblic offerings, 
mergers. and the addition o f  new equity investors. If the Commission only 
Ix tmi i t s  a l i initcd nunibct- oilransfers of grandfathered clusters, it w i l l  CUI of( thc 
only growth path Cor those sceki ng to ol‘fcr eIlIlectivc competition to mega-owners. 

I‘he Cvtiiniission sho~ild a!lo\v at:y owner i n  a market lo increase station owiicrship to the 
1 c ~ c I  o f  the lat-gest grandlatlici.ed ~IUSICI.. 0lhr~izv.sc. f h r  IZCW F L I I C S  @ccclivel.y nd/pi.o/i,tf 
~~il/rl~t1~lll~ll l i l ~ ~ i l ~ l ~ ~ ~ ’ ~ l ~ ’ i - . ~  cigtrii7s1 c/,,ctlL,c .. coillpetiIlol7. 

Stations iii a markc1 [hat do not I i~ ive any contour overlap with another co-owned stalion 

in the market -- or h:nc so little contour ouerlap that the Commissioll’s rules would 
permit sanic-sewice simulcasting -- should be treated 2s one station in the numerator 111 

o\erlapping C lass  A stations fiould hc treated the same as an entrenched owner’s 
overlapping Class C statiotis. 

F(’<‘ sliotild deal wil l1 anonicllics under the cuneii t  market definition standard on a casc- 
h ) - C t l S C  busis. t.Ol. example. the so-callcd ‘-Pine Bluff’’ problem could be addressed by 
rcqiiiring that the I-cquisitc inat~kel  size be cstahlishetl wltliout counting i n  tlie 
dc~ion~i i i i i to t~ coniiiionly-o\viie[i sbtions that arc not a pan of the cluster beit1g evaluatctl. 

1 

o 

12 

computing thc o~z~iiersiiip limil h r  that licensee. Othenvise~ a new entrant’s two non- 

c.3 



Backyard Broadcasting Holdings, LLC Stations 
(by Arbitron Market) 

Jachnii,  Mississippi (Arhitron Nletrn Hank 123) 

Liccnscc. Backyaid Rroadcasling Missisippi, L1.C 
W'I'YX(FM), Jackson. Mississippi 
WRXW(FM), Pearl, Mississippi 

Sliincic-Marion, Indiana (Arbitrun Metro Hank 201). 

I iccnsee: Indiana SabrcComq lnc. '  
Wtl  I'Y(FM). llartford City, Indiana 
WH'r'I(FM), Alexandria. Indiana 
WI IRK(FM), I:lwood, Indiana 
W I. RK(FM). Muncic. liidiana 

Licsnsee: Muncie SabreCom, lnc  
\\'XFN(AM), Muncie, Indiana 
\VI.I3('-FM. Muiicie, Indiana 

Olean, Wrw Yurk (Arhitron Metro Rank 207), 

iceuscc Ariow Comiuiiications o f N  Y ,  Inc 
WPIG(FM), O l c d n ,  N w  York 
\VI 1111 (AM). Oleaii, New York 

Elmira-Corniiig, New Yurk (Arbitroll M e t r o  Rank 213) 

1,icenscc: Cliemung County Radio. Inc .  
WNKI(I'M), Corning, New York 
WPGl(FM), Iloraehcads, New Y o r k  
WNC;%([-M), Montour 17alls, New York 
\VWI,%(AM), Ilorseheads. New York 
W(iMI;(AM). Watkins Glen, New York 

Williarnsport, I'ennsylvania (.Arhitrnn M e t r o  Rank 2.59) 

I icznsce: South Williamsport SabrcCo~n, lnc 
WILQ(FM), Williarnsport, Pennsylvanra 
WWPA(AM), W illia~~isport, Peruisylvan~a 
WH%[)-FM, Muncy, Pciinsylvania 
WZXR(FM), S. Williamsport, Pennsylvania 
WCXK(FM). Lewishurg, Pennsylvania 
WRVII(FM), \V illiamsport, Peniisylvan~a 

I Iiiiliiliirl SahrcCmi, lnc. slatroii \Vt i l3U(AM),  Anderson. Indiana, is  not included in lhe Muncie-Marion, Indiana, 
Arbitron Metro Markci. 

n u  IIW I w m . ~  


